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The passage of House Bill 346 ("The Famly Court Act") sheds
l[ittle Iight upon the subject of the trial of donestic tort
actions which have been consolidated with a divorce case.
Assum ng joi nder has al ready occurred, the question in the past
has been "How is the tort action to be tried? And when?"
Unfortunately, while the question appears to be answered in part
by the | anguage of the Act, there is a great deal which remains
unanswered. In those jurisdictions in which a famly court is
ei ther mandated by the act, or established by local rule, the
manner of trial of the consolidated cause will continue to be a
troubl i ng one.

Joi nder - mandatory or perm ssive?

Al though there is no Mssouri statute or case which
expressly addresses mandatory or perm ssive joinder in the
donestic tort/divorce setting, it appears joinder should be
consi dered mandatory. The all-enconpassi ng scope of the
di ssolution of marriage statute, coupled with the | egal
rationales stated in the cases which favor joinder appear to

require joinder for the follow ng reasons:



1. Col | ateral Estoppel. The bar of collateral
estoppel is one reason to consider mandatory joinder. The
M ssouri Dissolution of Marriage Act allows the court to consider
t he conduct of the parties during the marriage to be considered
in dividing the property and in awardi ng mai ntenance. 8452. 330
RSMb. Supp. 1991; 8452.335 RSMb. Supp. 1991. In SSA V. v.
K.GV., 708 S.W2d 651 (Mb. banc 1986), our Suprene Court hinted
about the possible estoppel which m ght occur where the tort case
and the divorce case are never joined: "Wile there are distinct
di fferences between the division of marital property between
spouses and awards of damage for an injury, to the extent that
conduct of the spouses is taken into account in division of
marital property pursuant to 8452.330.1(4) Supp. 1991, the
di ssolution decree m ght be adm ssible in the subsequent tort
action subject to usual constraints of rel evance, conpetence and
with a careful eye to questions of causation and specul ati veness
of danmages. The sane may hold true for the dissolution
proceeding if that action follows trial of the tort claim
SAV. v. KGV., 708 S.W2d 651, 653 (M. banc 1986), enphasis
added.

|f, as the Court suggests, the dissolution decree was
admtted in evidence in a subsequent tort action between the sane
parties, and if the decree contained a finding as to conduct

whi ch was relevant to the tort claimand divided the property



based on this finding, would the plaintiff not be barred by
coll ateral estoppel? And how could the defendant defend on the
issue of liability if a judicial determ nation as to the conduct
al ready exists?

2. Rul es 55.06 and 55.32 MRCP and the rul e agai nst
splitting a cause of action. The civil rules on joinder of

causes of action apply to divorce cases. Sturgis v. Sturgis, 663

S.W2d 375 (Mb. App. 1983). The joinder rules appear by their
pl ain | anguage to be perm ssive when one reads them Rule
55.06(a) says ". . .a party asserting a claimto relief as an
original claim . .may join, either as independent or as
alternate clains, as many clainms, |egal or equitable, as he has
agai nst an opposing party." However, Rule 55.32(a) states a

". . .pleading shall state as a counterclai many claimwhich

.the pl eader has agai nst any opposing party, if it arises

out of the transaction or occurrence that is the subject matter
of the opposing party's claimand does not require for its
adj udi cation the presence of third parties. . . " The rule
mandat es that the respondent nust plead the tort claimat the
time of the divorce, if the claimexists. It makes little sense
to require only the respondent to assert the tort claimduring
t he divorce case or risk the bar of collateral estoppel. The
sanme rule should apply to the party who files first.

In fact, the Mssouri Suprene Court tells us the



"perm ssive"nature of the joinder rule is not necessarily so

"perm ssive:"
Wth respect to the joinder of clains, or causes of
action,...the civil code of Mssouri is permssive.
despite the perm ssive character of the statute, however, a
cause of action which is in fact single, as distinguished
froma several cause of action, may not be split and filed
or tried pieceneal, the penalty for which is that an
adj udi cation of the suit first filed is a bar to a second
suit. The rule against splitting a single cause of action
is one of policy, the prevention of a vexatious multiplicity
of suits.

Stoops v. Stoops, 256 S.W2d 799, 801 (Mb. Sup. C. 1953).

The Stoops court established a rule for determ ning what
constitutes a single cause of action: ". . .if the parties and
subject matter are identical and the evi dence necessary to
sustain the clains are the sane the actions are single and may
not be split or separately tried." Stoops at 801. Since the
conduct of the parties is in issue in Mssouri's dissolution of
marri age statute, and the sanme conduct woul d be the subject of
the tort claimbetween the parties, it seenms the two causes
should be tried, or at |east considered by the court, at the sane
time. At |east one court of another state has considered the
rul e against splitting a cause of action in the specific context
consi dered herein, and has determned the tort action nust be
brought at the time the divorce or be barred. See Tevis v.
Tevis, 400 A.2d 1189 (N.J. Sup. C. 1979).

Manner of Trial -

Assumi ng the joinder requirenent is indeed mandatory, and



further assum ng joinder has been achi eved, the procedural issue
of utnost inportance is the question of howto try the two
petitions - the divorce case calling for trial by the court, and
the tort claimcreating entitlenent to a jury. Rule 66.02 MRCP
allows the court ". . .in furtherance of conveni ence or to avoid
prejudi ce, or when separate trials will be conducive to
expedi tion and econony, [to] order a separate trial of any claim
or of any separate issue or of any nunber of clains, cross-
clainms, counterclains. . .or issues.” Rule 66.02 MRCP
Therefore, there is a basis in the rules for severance of the two
causes for trial purposes.
H B. 346, however, offers a rule especially for the joint

di vorce and tort cause:
If a tort action is properly joined with any of the

actions enunerated in subjection 1 of this

section, the entire action shall not be

within the jurisdiction of the famly court

but shall be assigned to and heard on a civil

docket unless the parties stipulate and agree

inwiting that the matter nay be retained in

the famly court.

H B. 346, 84

Therefore, the Act at |east contenplates the circunstance in

which the tort claimand the divorce case are joined. However
| anguage of the act is both anbi guous and troubl esone. It
provi des that where joinder has occurred, "...the entire action

shall not be within the jurisdiction of the famly court but



shal | be assigned to and heard on a civil docket..." H. B. 346
at 84. Thus, the strict |anguage of the Act suggests the entire
action, i.e. the divorce and the tort case with which it was
j oi ned, shall be assigned to and heard on a civil docket, thereby
renoving the entire matter fromthe jurisdiction of the famly
court. Does this mean the trial judge in the civil jury case
shall do the fact finding in the divorce, and |leave to the jury
the factual issues presented by the evidence in the tort case?
Is this a circunstance in which Suprene Court Rule 66.02 is
intended to be used, and is the trial judge to bifurcate the two
parts of the trial, the first one being before the court and the
second one before the jury? And if so, which case is tried
first, and how shall the factual findings in the first-tried
matter effect the disposition of the second-tried matter?

A review of the Act and the publicity surrounding its
enact ment m ght also | ead one to conclude that by their |anguage,
the drafters actually intended that only the tort case be
assigned to and heard on the civil docket. The divorce case
would remain within the famly court. The tort case could only
be di sposed of within the famly court if "...the parties
stipulate and agree in witing that the matter nmay be retained in
the famly court.” H B. 346, 84. However, the |anguage of the
Act as it is presently enacted renoves the entire action fromthe

famly court's penunbra, thereby renmoving it away fromthe very



court which was created to provide for consolidation of these
matters, under the guiding |egislative philosophy of "one famly,
one judge." The aut hors have di scussed the | anguage of Section
4 with both practicing lawers and with trial judges;
interestingly enough, several of the judges interpreted the

| anguage as providing for the renoval of the tort action alone to
the civil docket; the practitioners felt the statute required the
renoval of the entire action to the civil docket. One of the
drafters of the Act has confirmed to the authors that the intent
of the disputed | anguage was indeed to renove the entire
consolidated action fromthe famly court. This was apparently
the result of a legislative conprom se necessary to acconmodat e

t he objections of one of the groups which helped wite the bill.

Concl usi on

Once the decision to attenpt joinder has been nade, the
guestion of trial procedure nust be resolved, and the trial
courts of our state have not been presented with many stated
alternatives within the Suprene Court Rules or the Fam |y Court
Act. Assuming the Act, in those jurisdictions in which it is
applicable, requires renoval of the entire consolidated action
fromthe Famly Court to the civil docket, the civil trial judge
shoul d bifurcate the trial of the two cases. The decision as to
whi ch case should be tried first should be left to the

practitioners, and their strategy will nost certainly vary



dependi ng upon the facts of each case.

In any event, the careful practitioner should always attenpt
to join an existing marital tort claimwth a related divorce
case. Failure to do so may result in the client being forever
barred fromraising the claimat a later time. Cases from other
states which did not bar the later filing of a tort case between
the sane parties did so primarily upon the theory that the
conduct underlying the tort claimwas not addressed or |itigated
within the divorce case. Qur present divorce |aw places all such
i ssues, including the assets and clains of either party, wthin
the Court's jurisdiction during the divorce. Therefore, the
rationale permtting pursuit of the later tort claimmy not
exist in Mssouri.
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